Compitroller of the Currency, Treasury

the name and title or position of the
official making the decision, and ad-
vises the requester of the right to judi-
cial review of the denial under 5 U.S.C.
5562(a)(4)(B).

(e) Judicial review—(1) General. If the
OCC denies an appeal pursuant to para-
graph (d) of this section, or if the OCC
fails to make a determination within
the time limits specified in paragraph
(f) of this section, the requester may
commence an action to compel disclo-
sure of records, pursuant to 5 U.S.C.
552(a)(4)(B), in the United States dis-
trict court in:

(i) The district where the requester
resides;

(ii) The district where the requester’s
principal place of business is located;

(iii) The district where the records
are located; or

(iv) The District of Columbia.

(2) Service of process. In commencing
an action described in paragraph (e)(1)
of this section, the requester, in addi-
tion to complying with the Federal
Rules of Civil Procedure (28 U.S.C. ap-
pendix) for service upon the United
States or agencies thereof, must serve
process on the Chief Counsel or the
Chief Counsel’s delegate at the fol-
lowing location: Office of the Comp-
troller of the Currency, 250 E Street,
SW, Washington, DC 20219.

(f) Time limits—(1) Request. The OCC
makes an initial determination to
grant or deny a request for records
within 10 business days after the date
of receipt of the request, as described
in paragraph (g) of this section, except
as stated in paragraph (f)(3) of this sec-
tion.

(2) Appeal. The OCC makes a deter-
mination to grant or deny an adminis-
trative appeal within 20 business days
after the date of receipt of the appeal,
as described in paragraph (g) of this
section, except as stated in paragraph
(£)(3) of this section.

(3) Extension of time. The time limits
set forth in paragraphs (f)(1) and (2) of
this section may be extended as fol-
lows:

(1) In unusual circumstances. The OCC
may extend the time limits in unusual
circumstances for a maximum of 10
business days. If the OCC extends the
time limits, the OCC provides written
notice to the person making the re-
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quest or appeal, containing the reason
for the extension and the date on which
the OCC expects to make a determina-
tion. Unusual circumstances exist
when the OCC requires additional time
to:

(A) Search for and collect the re-
quested records from field facilities or
other buildings that are separate from
the office processing the request or ap-
peal;

(B) Search for, collect, and appro-
priately examine a voluminous amount
of requested records;

(C) Consult with another agency that
has a substantial interest in the deter-
mination of the request; or

(D) Allow two or more components of
the OCC that have substantial interest
in the determination of the request to
consult with each other;

(ii) By agreement. A requester may
agree to extend the time limits for any
amount of time; or

(iii) By judicial action. If a requester
commences an action pursuant to para-
graph (e) of this section for failure to
comply with the time limits set forth
in this paragraph (f), a court with ju-
risdiction may, pursuant to 5 U.S.C.
5562(a)(6)(C), allow the OCC additional
time to complete the review of the
records requested.

(g) Date of receipt of request or appeal.
The date of receipt of a request for
records or an appeal is the date that
OCC Communications Division receives
a request that satisfies the require-
ments of paragraph (c)(1) or (d)(1) of
this section, except as provided in
§4.17(d).

§4.16 Predisclosure notice for con-
fidential commercial information.

(a) Definitions. For purposes of this
section, the following definitions
apply:

(1) Confidential commercial information
means records that arguably contain
material exempt from release under
Exemption 4 of the FOIA (6 U.S.C.
5562(b)(4); §4.12(b)(4)), because disclosure
reasonably could cause substantial
competitive harm to the submitter.

(2) Submitter means any person or en-
tity that provides confidential com-
mercial information to the OCC. This
term includes corporations, State gov-
ernments, foreign governments, and
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banks and their employees, officers, di-
rectors, and principal shareholders.

(b) Notice to submitter—(1) When pro-
vided. In accordance with Executive
Order 12600 (3 CFR, 1987 Comp., p. 235),
when the OCC receives a request under
§4.15(c) or, where appropriate, an ap-
peal under §4.15(d) for disclosure of
confidential commercial information,
the OCC provides a submitter with
prompt written notice of the receipt of
that request (except as provided in
paragraph (b)(2) of this section) in the
following circumstances:

(i) With respect to confidential com-
mercial information submitted to the
OCC prior to January 1, 1988, if:

(A) The records are less than 10 years
old and the submitter designated the
information as confidential commer-
cial information;

(B) The OCC reasonably believes that
disclosure of the information may
cause substantial competitive harm to
the submitter; or

(C) The information is subject to a
prior express OCC commitment of con-
fidentiality; and

(ii) With respect to confidential com-
mercial information submitted to the
OCC on or after January 1, 1988, if:

(A) The submitter in good faith des-
ignated the information as confidential
commercial information;

(B) The OCC designated the class of
information to which the requested in-
formation belongs as confidential com-
mercial information; or

(C) The OCC reasonably believes that
disclosure of the information may
cause substantial competitive harm to
the submitter.

(2) Ezxceptions. The OCC generally
does not provide notice under para-
graph (b)(1) of this section if the OCC
determines that:

(i) It will not disclose the informa-
tion;

(ii) The information already has been
disclosed officially to the public;

(iii) The OCC is required by law
(other than 5 U.S.C. 552) to disclose the
information;

(iv) The OCC acquired the informa-
tion in the course of a lawful investiga-
tion of a possible violation of criminal
law;

(v) The submitter had an opportunity
to designate the requested information
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as confidential commercial informa-
tion at the time of submission of the
information or a reasonable time
thereafter and did not do so, unless the
OCC has substantial reason to believe
that disclosure of the information
would result in competitive harm; or

(vi) The OCC determines that the
submitter’s designation under para-
graph (b)(1)(ii)(A) of this section is friv-
olous; in such case, however, the OCC
will provide the submitter with written
notice of any final administrative de-
termination to disclose the informa-
tion at least 10 business days prior to
the date that the OCC intends to dis-
close the information.

(3) Content of notice. The OCC either
describes in the notice the exact nature
of the confidential commercial infor-
mation requested or includes with the
notice copies of the records or portions
of records containing that information.

(4) Expiration of notice period. The
OCC provides notice under this para-
graph (b) with respect to information
that the submitter designated under
paragraph (b)(1)(ii)(A) of this section
only for a period of 10 years after the
date of the submitter’s designation, un-
less the submitter requests and justi-
fies to the OCC’s satisfaction a specific
notice period of greater duration.

(b) Certification of confidentiality. If
possible, the submitter should support
the claim of confidentiality with a
statement or certification that the re-
quested information is confidential
commercial information that the sub-
mitter has not disclosed to the public.
This statement should be prepared by
an officer or authorized representative
if the submitter is a corporation or
other entity.

(c) Notice to requester. If the OCC pro-
vides notice to a submitter under para-
graph (b) of this section, the OCC noti-
fies the person requesting confidential
commercial information (requester)
that it has provided notice to the sub-
mitter. The OCC also advises the re-
quester that if there is a delay in its
decision whether to grant or deny ac-
cess to the information sought, the
delay may be considered a denial of ac-
cess to the information, and that the
requester may proceed with an admin-
istrative appeal or seek judicial review.
However, the requester may agree to a
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voluntary extension of time to allow
the OCC to review the submitter’s ob-
jection to disclosure (see §4.15(f)(3)(ii)).

(d) Opportunity to object to disclosure.
Within 10 days after receiving notice
under paragraph (b) of this section, the
submitter may provide the OCC with a
detailed statement of objection to dis-
closure of the information. That state-
ment must specify the grounds for
withholding any of the information
under any exemption of the FOIA. Any
statement that the submitter provides
under this paragraph (d) may be sub-
ject to disclosure under the FOIA.

(e) Notice of intent to disclose. The OCC
considers carefully a submitter’s objec-
tion and specific grounds for nondisclo-
sure prior to determining whether to
disclose the requested information. If
the OCC decides to disclose informa-
tion over the objection of the sub-
mitter, the OCC provides to the sub-
mitter, with a copy to the requester, a
written notice that includes:

(1) A statement of the OCC’s reasons
for not sustaining the submitter’s ob-
jections to disclosure;

(2) A description of the information
to be disclosed;

(3) The anticipated disclosure date,
which is not less than 10 business days
after the OCC mails the written notice
required under this paragraph (e); and

(4) A statement that the submitter
must notify the OCC immediately if
the submitter intends to seek injunc-
tive relief.

(f) Notice of requester’s lawsuit. When-
ever the OCC receives service of proc-
ess indicating that a requester has
brought suit seeking to compel the
OCC to disclose information covered by
paragraph (b)(1) of this section, the
OCC promptly notifies the submitter.

§4.17 Fees for services.

(a) Definitions. For purposes of this
section, the following definitions
apply:

(1) Actual costs means those expendi-
tures that the OCC incurs in providing
services (including searching for, re-
viewing, and duplicating records) in re-
sponse to a request for records under
§4.15.

(2) Search means the process of locat-
ing a record in response to a request,
including page-by-page or line-by-line
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identification of material within a
record. The OCC may perform a search
manually or by electronic means.

(3) Review means the process of exam-
ining a record located in response to a
request to determine which portions of
that record should be released. It also
includes processing a record for disclo-
sure.

(4) Duplication means the process of
copying a record in response to a re-
quest. A copy may take the form of a
paper copy, microform, audiovisual
materials, or machine readable mate-
rial (e.g., magnetic tape or disk),
among others.

(5) Commercial use requester means a
person who seeks records for a use or
purpose that furthers the commercial,
trade, or profit interests of the re-
quester or the person on whose behalf
the request is made.

(6) Educational institution requester
means a person who seeks records on
behalf of a public or private edu-
cational institution, including a pre-
school, an elementary or secondary
school, an institution of undergraduate
or graduate higher education, an insti-
tution of professional education, or an
institution of vocational education
that operates a program of scholarly
research.

() Noncommercial scientific institution
requester means a person who is not a
‘“‘commercial use requester,” as that
term is defined in paragraph (a)(5) of
this section, and who seeks records on
behalf of an institution operated solely
for the purpose of conducting scientific
research, the results of which are not
intended to promote any particular
product or industry.

(8) Requester who is a representative of
the news media means a person who
seeks records for the purpose of gath-
ering news (i.e., information about cur-
rent events or of current interest to
the public) on behalf of, or a free-lance
journalist who reasonably expects to
have his or her work product published
or broadcast by, an entity organized
and operated to publish or broadcast
news to the public.

(b) Fees—(1) General. The hourly and
per page rate that the OCC generally
charges requesters is set forth in the
“Notice of Comptroller of the Currency
Fees” (Notice) described in 12 CFR 8.8.
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